
Internal Memorandum




Subject: 	Maryland HB1511 and Required Forest Conservation Program Changes Effective July 1, 2024
 	
To:		Division of Land Development

From:		Lynda Eisenberg, AICP, Director
		
Date:		June , 2024

Please be advised that the Maryland legislature adopted changes to the State Forest Conservation Act (HB1511) which take effect on July 1, 2024. Since Howard County must ensure that our Forest Conservation Program is at least as restrictive as the State Program, changes are needed to the Howard County Forest Conservation Act and the Forest Conservation Manual. The purpose of this memorandum is to advise all interested parties of the changes which are being adopted by the State and to explain their impact to the current Howard County Forest Conservation Program.

Solar Photovoltaic Facilities
An afforestation exemption is added for accessory ground-mounted solar collectors and commercial ground-mounted solar collector facilities, as defined in the Zoning Regulations. Note that these County terms are the equivalent of the State law term ‘solar photovoltaic facilities’ and that this exemption applies to the afforestation requirements only.

Mitigation Banks
The creation and use of retention mitigation banks is reinstated. However, the use of retention mitigation banks is limited to meeting up to 50% of the afforestation or reforestation requirement. Note that the requirement for a 2:1 replacement when using mitigation by retention is still required.

The State law includes a provision that the 50% limit may be increased up to 60% if a County proposes and, after public comment, the Department of Natural Resources (DNR) approves a written justification for the increase. The County will consider adoption of this language after DNR provides guidance on the requirements for a public comment process and the DNR approval process.

After December 31, 2020, mitigation banks may be allowed only if the application was submitted before December 31, 2020 or when using:

1. Forest retention in priority retention areas; or
2. Newly planted forest in priority afforestation or reforestation areas. 

Note that the priority retention areas are also amended to have thirteen categories (see next section). Forest retention mitigation banks shall be located in accordance with the highest twelve retention priorities specified.

Priority Forests for Retention
The definition of on-site forest retention priorities is amended to add four new categories (items 6 and 8-10) and to clarify that perennial stream buffers should be a minimum of 100 feet (item 3). On-site forest retention priorities, listed in order of preference for retention and protection, are now:

(1) Howard County Green Infrastructure Network.
(2) 100-year floodplain as defined in the Subdivision Regulations.
(3) Stream buffers as defined in the Subdivision Regulations, except that a minimum 100-foot buffer shall be provided for perennial streams;
(4) Forested wetlands and wetland buffers as defined in the Subdivision Regulations;
(5) Critical habitat areas and forest corridors with a minimum width of 300 feet, where practical, for wildlife movement;
(6) Forest suitable for forest interior-dwelling species;
(7) Steep slopes as defined in the Subdivision Regulations and slopes of 15% or greater with a soil erodibility factor greater than 0.35;
(8) Forest located in a Tier II or Tier III high quality watershed as identified by the Maryland Department of the Environment;
(9) Forest located in a water resource protection zone, a reservoir watershed, or a wellhead protection area;
(10) Forest in urban areas:

i. As delineated in the priority urban forest mapping included in the State Forest Conservation Technical Manual requirements; or
ii. That are most important for providing wildlife habitat or mitigating flooding, high temperatures, or air pollution.

(11) Forest contiguous with the priority areas listed above;
(12) Forest contiguous with off-site forest, if the off-site forest is also protected by a Forest Conservation Easement; and 
(13) Property line and right-of-way buffers, particularly adjacent to scenic roads.

Please note the following for the items listed above:

· Item (3): The 100-foot buffer requirement for perennial streams exceeds:

· the 75-foot buffer requirement for Use I streams in residential zoning districts and residential and open space land uses in the NT, PGCC, and MXD districts; and
· the 50-foot buffer requirement for perennial streams in nonresidential zoning districts.

Therefore, development plan submissions must identify perennial stream required buffers and priority forest retention area buffers, where applicable. 

· Item (6): Forest interior habitat is generally defined as forest within a 300-foot buffer from the forest edge. This definition was used to map forest interior habitat for both the State and Howard County’s Green Infrastructure Network. However, the State law does not provide guidance on a minimum size for this habitat to support forest interior dwelling species. The County will define suitable forest interior habitat as having a minimum size of one acre. This is consistent with forest studies, such as the 2022 Technical Study on Changes in Forest Cover and Tree Canopy in Maryland, that use one acre as a minimum size for forest. This is also consistent with the minimum one-acre size requirement for mitigation banks in Section 16.1218. This minimum area will be reconsidered once guidance is published by DNR. Note that the retention area must include the forest interior habitat and a 300-foot undisturbed forested buffer around this habitat.
· Item (8): MDE issues a new statewide water quality assessment (the Integrated Report) every two years, and this report includes information on any stream segments newly designated as Tier II or III. The Tiers assessment is based on biomonitoring. The County will provide an updated Tiers map online to show the applicable watersheds. 
· Item (9): For Howard County this will include the Triadelphia and Rocky Gorge Reservoir watersheds, which are a source of public drinking water supply.
· Item (10.i); DNR will designate any priority urban forest areas in the County with the update of the State Forest Conservation Technical Manual. This update is expected by December 2024. 
· Item (10.ii): The State law provides a definition of forest but does not provide a definition of an urban area. The County will define an urban area as being inside the planned service area for water and sewer. This definition of an urban area is consistent with the County’s current definition for tree canopy in an urban area. The County’s Green Infrastructure Network, which is already listed as a priority retention area, includes urban forest that is important for wildlife habitat. The County will consider designating other important urban forests after guidance is published by DNR.

Written Findings for Clearing within a Priority Retention Area
A new requirement is added that the County will issue written findings and justification for any clearing of a priority retention area. Therefore, requests for clearing of the priority retention areas listed above (Section 16.1205b) will use the following criteria and process. 
Process:

1. Applicants will submit written findings and justifications based on the criteria listed below to request disturbance of a priority forest retention area as part of their Forest Conservation Plan submittal.
2. DPZ will circulate the request to other departments for comment as part of the development plan review process.
3. After consideration of comments received during the development plan review process, DPZ will determine if the request meets the criteria and approve the Forest Conservation Plan. 

Criteria:

1. The design minimizes disturbance and addresses the protection of these areas in the priority which they are listed;
2. There is no other reasonable alternative; and
3. The cost of an alternative improvement shall not be a factor in deciding whether the criteria above can be met.

Reasonable development does not guarantee achieving the maximum possible density.
If permitted, the grading, removal of vegetative cover and trees, or construction shall only be to the extent required to accommodate the approved development.

Grandfathering
These changes to the State law necessitate that we amend the County ordinance for consistency and compatibility with the State program. These changes will be formally incorporated into County law and the Forest Conservation Manual in the near future. In the interim, they will be enforced through this policy memorandum. 

For plans currently in processing, DPZ will use the "grandfathering" cited in Section 16.102(h). Plans that have reached the following stages in the approval process prior to the effective date of this memo shall continue to be processed in accordance with the regulations which were in effect at the time of plan approval:

1. Preliminary plan original signature or preliminary equivalent sketch plan original signature approval;
2. Final plan approval letter for minor subdivisions and resubdivisions; or
3. Site development plan original signature approval.

Plans that do not meet the above processing requirements are subject to the new State law requirements as outlined in this memorandum.
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